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Abstract 

     Using administrative data available from a variety of public sources, our research team 

examined the ways in which state and local regulatory burdens along with state political and 

economic factors work to encourage or depress the supply response of private school providers 

in the years following the adoption of school choice policies. We tracked counts of private 

schools using NCES and state departments of education at baseline year 1 of program 

implementation and a second outcome variable measuring the change from baseline to the 

current year (2024). We estimate the effect of state political and socioeconomic controls, two 

regulatory and compliance indexes, and public-school quality on both outcomes, using robust 

standard errors clustered by state. Results suggest that certain state level regulatory burdens 

constrain the supply response to market demand, with larger effects in states with higher levels 

of student density and poverty. We discuss policy implications and recommend future iterations 

of work to understand better the full choice landscape, in particular regarding whether private 

school provider availability is sufficient to meet the increasing demand. As school choice 

expands, policymakers must assess the framework of regulatory requirements that are necessary 

and those which are not to ensure quality educational offerings.  

 

Keywords: School choice, supply, market response, regulatory burden 
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Introduction 

 

     The relationship between supply and demand is at the heart of market-based economics. With 

an over-abundance of supply, the market risks deflation and price irregularities. However, if the 

supply is too limited, the market fails to respond to the expressed demand. In well-functioning 

markets, supply and demand maintain equilibrium, through what Adam Smith termed the 

“Invisible Hand.” With the increasing momentum of school choice policies through the United 

States, this interaction is at work. In the 35 states currently with school choice policies, there are 

more than 1.3 million students receiving some portion of their publicly allotted funding to access 

private school options (Ledtke, 2025). Projections indicate that the total count of students 

receiving school choice funds will continue to increase over the coming years (Hroncich, 2025).  

     Each of the 77 school choice policies across the United States offers funds to parents for 

students to use, primarily to pay tuition at private schools. These range from the targeted 

(century old) town tuitioning vouchers in Maine and Vermont to new sweeping and universal 

education savings accounts (ESAs) in Texas and Arkansas. There are 35,751,659 school aged 

students in the states with school choice policies (Ritter, 2025), and the number is growing 

(Lieberman, 2024). With the promise of the Federal Educational Tax Credit, students may have 

access to funds intended for their use in the manner they choose even in states without school 

choice policies. The demand for education choice is growing, and the pace is only expected to 

increase (Aldis, 2024 Greene, 2024; Singleton, 2024). There is evidence that private schools 

emerge to meet both demands from parents and in response to friendly climates (i.e., public 

climate that does not deter their operation) (Bazzi, et al., 2025).  

     This raises a central question: does the supply of private schools respond adequately to meet 



   
 

 3  
 

the demand for expanded choice? In a very tangible way, student choice relies on a sufficient 

supply of quality schools. Empirically, the supply of participating and available private schools 

depends on the state and local regulations that govern private school management and oversight, 

as well as regulatory and zoning laws. Both the supply and the demand side of the school choice 

equation have been assessed in previous studies, but not in a thorough, nation-wide, longitudinal 

manner. This paper addresses that gap. Through an analysis of the supply side of the school 

choice equation, we determine how the state and local regulatory, political, educational, and 

economic environments shape the emergence and persistence of private school availability.  

Methods and Data 

   Our team relied on a variety of measures to assess the levers which impact private school 

emergence and persistence. Using OLS, with robust standard errors clustered at the state level, 

we regressed a series of explanatory variables against the count of private schools in each state 

for the most current year of reporting. When possible, we relied on each state’s department of 

education for the count of private schools. For the seven states which did not publicly report the 

count of private schools in their state, we relied on Private School Review, verified by Private 

School Survey from NCES. While it is important to understand both the enrollment count and 

enrollment space available, prior to students having the opportunity to enroll in a school, it must 

exist. Therefore, we chose to analyze the count of schools as an entry point to student enrollment 

choices and count. In order to decrease the endogeneity which could affect states, we clustered 

the standard errors at the state level to avoid correlated errors within the states.   

     For our explanatory variables, we collected a rich dataset for each state during the baseline 

year, defined as the year of private school choice policy adoption. To account for public school 

quality, we determined an average of both 4th and 8th NAEP math and reading scores in the year 
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of private school choice adoption. Because the NAEP is administered only biannually, when 

necessary, we used the year following policy adoption. To that academic measure, we added a 

measure of frequency of bullying reports within a state (as reported by NIH). From previous 

literature, we have evidence that parents make choices for educational providers with two 

primary concerns: safety and academics. We chose to allow the bullying measure to serve as a 

proxy for school safety as a proxy for school climate. We know that parents prioritize academic 

quality, but they also make school choices because of school climate (Erickson, 2017). In 

addition to public school quality, we sought to understand the impact of a variety of state-level 

factors. From the Census Bureau, we determined each state’s economic health, represented by 

the poverty level in the year of program implementation. We added each state’s population 

density in the year of implementation. The measure tracked the percentage of the population 

within each state living below the poverty level. From EdChoice, we added the percentage of 

adults who support school choice within each state. We also added a measure of teacher union 

strength within each state. The measure we chose aggregated states into five categories based on 

teacher strength with 1 representing states with the lowest levels of teacher union strength and 5 

representing the strongest (Northern et al., 2012). Our final state level factor is the relative 

proportion of each state’s population composed of school age children. In order to understand the 

growth in private schools after the baseline of the policy adoption year, we also controlled for 

private school count in the year of policy adoption, collected from NCES.  

Regulations and accountability 

      To these state level factors, we added both state and local regulatory burdens which may 

impact private school management and emergence. Relying on data from state statutes compiled 

by EdChoice, we leveraged requirements for Certification and Licensure, Financial Reporting 
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and Disclosure, curriculum and instruction, accreditation, attendance and calendar, student 

testing and accountability, Student Life, Health and Safety, Paperwork and Reporting (EdChoice, 

2024). While EdChoice is an advocacy group supportive of school choice, independent 

researchers note that these regulatory levers serve as barriers to entry for private schools. The US 

Department of Education provides a comparison chart which tracks the same eight regulatory 

requirements across states. (State Regulation of Private and Home Schools, n.d.). There is 

notable heterogeneity across the 50 states with regards to regulatory and compliance levers. 

While Arkansas is a state with no strong regulatory or compliance burdens, Alabama has 4 

strong mandated levers. Does this impact how many schools exist within each state? To answer 

this question, we measured both the impact of the regulatory burdens individually and as a 

vector. The regulatory burdens are detailed in Table 1. These regulations would impact school 

management, but we also desired insight into regulations which impact school emergence. For 

this, we relied on the Cato Institute’s Freedom Index. The Freedom Index is a weighted 

aggregation of 230 zoning and building laws.  

     The tension between the necessity for regulatory measures and government overreach is 

striking. While Cato and Edchoice are advocacy groups which would argue that the 

government’s insertion into the free market by adding regulations slows the innovation of the 

market, progressive think tanks such as the Center for American Progress would counter that 

regulatory measures provide needed accountability and safety measures for students. With school 

choice providing public funds for non-public schools, the government has an interest in ensuring 

that the educational providers are both sufficient and safe. The Center for American Progress 

notes that while public schools are bound by accountability and safety measures, private school 

providers are not held to the same standards. They insist that appropriate reporting and 
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compliance measures provide accountability to the public who is funding the private providers 

(James & Otero Martinez, 2025). This study does not adjudicate these normative claims; instead, 

it examines the consequences of the existing regulatory frameworks.  

     With those data, we sought to answer the following research questions:  

1. What economic, political, school quality, and regulatory factors influence the initial 

emergence of private schools in the first year after a school choice policy is adopted?  

2. What factors contribute to the persistence and increase in private schools between 

baseline year of school choice adoption and current year (2024) within states with school 

choice policies?  

3. To what extent does the impact of regulatory burden vary depending on school choice 

policy type (i.e., tax credit scholarship, education savings account, voucher, etc.)?  

Our team’s guiding hypothesis is that increased regulatory weight negatively affects the number 

of private schools available for students to access either through barriers to entry or barriers to 

operation. Further, we anticipate that compliance factors compound to disincentivize school 

emergence. Finally, we expect states and localities to have increased levels of red tape to 

counteract school choice freedom measures, to deter school emergence.  

Market theory and education 

     The economics of market behavior involves assessing the actions of both the producer and the 

consumer. The theory of market capitalism posits that the market responds to meet consumer 

demands, since producers are incentivized to produce more attractive options for the consumer. 

In that way, the product is pursued by more consumers. An element of scarcity is beneficial for 

the producer in market capitalism, but too much scarcity harms consumers by limiting supply 

and raising prices. School choice theory applies this lens to educational providers themselves. In 
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that way, the consumers (parents) have additional choices to compete with the heretofore 

theoretically monopolistic public schools. These additional choices, in the form of private or 

charter schools, may be better options themselves, or they may spur the public schools to 

improve their offerings to compete. Competition is good for the consumer, while scarcity is good 

for the producer. 

     The market shows that the consumer is responsive to the quality (both real and perceived) of 

schools through the mechanism of Tiebout choice. The Tiebout hypothesis suggests that 

consumers are likely to “vote with their feet,” relocating to school jurisdictions more aligned 

with their values or more likely to have high quality education offerings (Tiebout, n.d.). A 

central tenet of Tiebout’s theory is that while the aggregate cost of public goods increases with 

greater output, the cost per capita stays constant. This assumption is particularly salient in the 

school choice discussion as it underpins the capacity that people with means have in a system of 

public school without school choice policies.  

     Tiebout asserted that people reveal their preferences for public goods indirectly through 

residential mobility, where they might reveal their preferences for private goods more directly.  

While the consumer can indicate a choice of grocery store by shopping at the desired store, the 

choice of school is more nuanced. The consumer, in a public-school scenario, cannot directly 

choose one over another, but the consumer can sort by moving to preferred schools. This results 

in parent choice, but chiefly for parents with the economic means to move jurisdictions. 

     The behavior of families indicates demand in school choice policy analysis. Parents 

demonstrate their support of school choice policies by polling data (Aldis, et al., 2025). 

However, while many school choice policies are oversubscribed, others are not (Aldis, 2024; 

Greene, 2024; Lueken, 2025). The mechanism of school choice gives parents the option to select 
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schools using public funds, but there are families who remain in the public option. Consumer 

demand to access choice funds gives insight into both the public and private sectors. Previous 

literature has analyzed the determinant factors which impact parents’ decisions to utilize offered 

choice policies. The demand side analysis of Gallo et al. (2025) assessed the policy, state, and 

school quality features which impact each individual school choice policy to understand what 

drives take-up rates. Lueken (2025) examined the connection between demand, supply, and cost 

over time, noting that initial take-up rates tend to be low but grow at a slow but steady rate, 

acknowledging that: “this descriptive analysis does not tell us why we observe low take-up rates 

for most programs....” Why do parents indicate support for school choice, but often exhibit take 

up rates lower than anticipated? It is possible that a scarce supply of quality private options is 

impacting consumer behavior. Is this scarcity a feature of producer delay (meaning the time 

taken to build quality options), or does it reflect an unfriendly climate to producers, delaying 

entrepreneurial creation?  

    Applying market theory to school choice allows us to measure the impact of competition and 

consumer behavior on enrollment patterns as well as on outcomes. School choice theory views 

market actors as parent and child consumers, teacher and school administrator producers, with 

public funding as levers of decentralization (Friedman & Friedman, 1980). Friedman’s theory 

has gained support in the past 45 years. His view of choice as part and parcel in the market 

environment was not revolutionary but viewing schools as a market was. Chubb and Moe (1988) 

continued the conversation Friedman began with their analysis of public and private schools, 

finding that private schools are more likely to act effectively. Chubb and Moe concluded that 

private schools differed in an important facet from public schools: who controlled each. Because 

public schools are government operated, they are subject to bureaucratic oversight, while private 
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schools are subject to market oversight.  Bureaucracies produce inequality and ineffectiveness 

(Downs, 1967; Peterson, n.d.). As more families have access to public funds to enroll in private 

schools, there is an increasing focus on accountability and oversight. Importantly, the increased 

government oversight into the private sector may deter private schools from meeting the needs of 

families.  

Burdensome Regulations 

      The most recent data (2021) available indicate there are 29,730 private schools across the 

United States (National Center for Education Statistics, n.d.-b). This number is complicated by 

differing definitions of “school.” While in the past, defining a school was a simple proposition, 

in 2025, that is not straightforward. Added to the brick-and-mortar schools available as both 

private and public options, there are now micro-schools, virtual schools, and homeschool options 

available. For our analysis in this paper, we are using the more conservative definition of school 

as primarily brick and mortar, and we are also not assessing either micro- or homeschools. 

Research finds that the number of private schools has been flat or slightly declining in recent 

decades, though in states with expansive scholarships or vouchers for families, the number of 

private schools is increasing (Pendergrass, 2025). The number of providers does not increase in a 

uniform way, indicating that state policies may impact provider behavior (Sude, DeAngelis, & 

Wolf, 2018; Jabbar et al., 2019; Fordham Institute, 2025).  Both political and regulatory factors 

may act both independently and in concert to promote or depress the private schools available to 

students.  

     There is considerable heterogeneity both within and among states regarding the amount and 

level of regulation and oversight that governs the emergence and governance of private schools. 

As early as 2007, Christopher Hammons worked to compile a list of the state regulations and 
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requirements that private schools across America were subject to upon operation (Hammons et 

al., 2008). Building off that, Andrew Coulson performed a statistical analysis to categorize the 

regulations by impact. Both Hammons and Coulson concluded that states and even programs 

within states differ in the expectation they place on private schools within their purview. Catt 

(2014) updated and synthesized these results in his report on regulatory impact which sought to 

measure the longitudinal effect and count of regulations. States differ in the number of regulatory 

burdens they impose upon business emergence (Ruger & Sorens, 2025). These regulatory 

burdens range from legal to physical to building and zoning policies and act both as entry and 

operational barriers. From a federal level, there has been a concerted effort to reduce red tape to 

foster economic growth. While the Trump administration has prioritized reducing federal 

compliance measures, some states have been prompted to increase their regulatory policies 

(Greggwirth, 2025). Navigating state and federal compliance is an onerous task for both business 

owners and school leaders (Cordes et al., 2022; National Governors Association, 2022).  

     The layers of compliance and oversight can create can prove costly, producing friction in 

business innovation. Regulatory statutes can impact not only businesses but also schools. These 

compliance measures can have economic impacts on schools (Trebbi et al., 2024). Most private 

schools are both smaller and less financially endowed than their public-school counterparts 

(Riser-Kositsky, 2025). While the average public school allocates $17,277 per pupil (Hansen, 

2025), the private school counterpart spends $12,790 (Hansen, 2024). With fewer resources, it is 

daunting for private school leaders to ensure their compliance into the complex bureaucracy of 

regulatory compliance (DeAngelis, 2016; DeAngelis, Burke, Wolf, P & Dills, 2023). 

Compliance obstacles can delay or deny opening or expansion to meet demand.  

     There is danger that governmental efforts to provide public services can involve unnecessary 
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bureaucracy. As noted by William Easterly (2002), “Bureaucracy works best where there is high 

feedback from beneficiaries, high incentives for the bureaucracy to respond to such feedback, 

easily observable outcomes, high probability that bureaucratic effort will translate into favorable 

outcomes, and competitive pressure from other bureaucracies and agencies. In short, bureaucracy 

works best when it functions something like a free market.” Easterly was responding to an earlier 

theory postulated by Niskanen (1968) in which he theorized the public provider of goods, the 

bureau, was unconcerned either with supply or with profit; instead, the public provider was more 

invested in its own continuation (American Economic Association & Niskanen, 1968). This 

became the basis for public choice theory.  

     Private schools have multiple levels of bureaucratic oversight to comply with. From the 

federal level, while the US Department of Education does not oversee the curriculum, 

accreditation, hiring, or governance of private schools, with the acceptance of choice funds, the 

picture grows murkier. Schools of choice, both charter and private, serve special needs in 

different ways than their peer public schools (Beck, Egalite, and Maranto, 2014). Private schools 

are not subject to oversight by federal provisions such as IDEA (Individual with Disabilities in 

Education Act). However, there are local operational and entry provisions which private schools 

are accountable to (Catt & The Friedman Foundation for Educational Choice, 2014). Even 

schools which do not accept school choice funds face regulations from fire departments, zoning 

codes, health departments, Department of Human Resource services, and accreditation 

requirements. Easterly noted that Niskanen's model explains much of the inherent inefficiency, 

over-regulation, and lack of utility within the bureaucratic state. There is evidence that 

regulations may dissuade private schools not only from participating in school choice programs 

(by accepting funds), but they may also disincentivize schools’ existence (Lee et al., 2022b).  
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Impact of Insufficient Supply 

     With high barriers to entry or growth for private schools, consumers lack options, and 

monopolistic public schools may lack incentives to improve. Regulations may disincentivize 

private schools from participating, and schools which do participate may have lower quality 

(DeAngelis & Burke, 2017; DeAngelis & Hoarty, 2018; Garnett, 2021; Sude, DeAngelis, and 

Wolf, 2017; Next Steps Blog, 2025). Compliance measures, from both federal and state 

governments, can reduce both school participation and parent choice in states with school choice 

policies. Earlier (2013) work by Fordham Institute’s David Stuit and Sy Doan assessed the 

likelihood of participation of private schools in specified voucher programs. They found both 

variation in nature and the extent of regulation of the programs (Stuit et al., 2013). While they 

found negative correlations between the weight of regulatory burden and participation, they 

surprisingly found that compliance adherence was not the most pressing concern for schools. In 

2013, at the time of the study, schools noted that lack of eligible students was the most important 

factor in deciding not to participate. With the passing of a dozen years since this study, there are 

now substantially more eligible students. What regulatory burdens or state factors impact private 

school emergence and persistence in states with school choice? While research has identified a 

dearth of choice schools, a growing demand fueled by choice funds, and that private schools 

respond to the factors within states, research has not identified which factors may mitigate the 

deficit. This study seeks to fill that gap with empirical evidence.  

     There is evidence that the private school sector is growing in states which adopt choice. In 

Iowa, the number of new private schools grew from two in 2022 to 11 in 2023 and 24 new 

schools in 2024. This suggests that school choice, in the case of Iowa ESA policies, is spurring 

private school supply (Bdimarco, 2025b). But the larger growth may be in non-traditional 
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schools, including microschools. Future iterations of this research plan to investigate the growth 

in the microschool sector, which shows promise of accelerating growth. 

Theoretical and Empirical Models 

Our theoretical model is an extension of market economics, public choice, and school choice 

models. Market economics focuses on consumer behaviors as the drivers of economic growth, 

while supply side economists assert that increase in supply will drive growth. In the context of 

school choice, the theory would assume that as the supply of participating schools and parental 

awareness of available schools increases, demand would respond with an increase in consumer 

behavior. Public choice theory asserts that while bureaucracy is resistant to change and tends 

toward inefficiency, choice can correct for both through consumer agency.         Supply side 

theory would caution, though, that unnecessary regulations could serve as barriers to entry or 

operation. In that way, demand exists but is unmet. This latent demand would harm not only the 

suppliers, but also those unserved- in this case, the parents who would be unable to access better 

quality schools of choice. As noted by school choice supporter Pondiscio (2025), with the 

increase in eligibility through more universal programs, demand is growing since “[a]n ESA 

doesn’t change who is eligible to receive a free public education. It changes who is eligible to 

provide it.” Private schools, across 35 states, are now eligible to provide education to students 

who want these options. The fly in the ointment is the burdens those schools are subject to. The 

result of the burdensome regulations is that fewer students have choices. In that way, the 

regulatory burdens which impact private school supply may act to depress student participation, 

falsely driving down demand.  

     Considering the 8 regulatory burdens and Blaine Amendment, we began by creating a 

regulatory burden index, summarizing the measures using Principal Component Analysis (PCA). 
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Because the individual variables were binary, we did not initially standardize them, but we did 

perform PCA to identify the score of the first principal component, which captures the greatest 

shared variance across the regulatory measures. We found that six of the variables shared 

variance, justifying their inclusion in the index. We feel this is appropriate because the data are 

thus allowed to determine the relative contributions of each regulatory item, with PCA capturing 

the underlying latent dimension of the regulatory burdens as an aggregate, with the latent 

dimension rather than ad-hoc composite scores. Additionally, using the first principal 

component, which we did, this allowed the individual component movement to be measured 

together, likely reflecting a broader regulatory effect. This therefore improved interpretability by 

reducing multicollinearity and meaning.  

     In subsequent models, we added state and school context variables. Finally, we disaggregated 

the Burden Index to measure the individual effect of the regulatory policies. In composing the 

PCA, we concluded that two regulatory items, the Blaine amendment and requirements for 

nonprofit status, did not cluster with the other burdens in the PCA. Their loadings in the first 

component did not justify their inclusion, and we therefore kept those separate in all models.  

     While we initially were interested in measuring the effect of regulatory burdens and state 

characteristics on private school count and growth using panel data with fixed or random effects, 

we ultimately opted to maintain a pooled OLS model with standard errors clustered by state. 

Fixed effects would eliminate too many important variables as they were time invariant, and 

random effects would require that the regulatory packet be uncorrelated with unobserved state 

characteristics. This is likely implausible given the institutional, political, and historical nature of 

state educational policy. OLS with clustered errors preserves the necessary cross-sectional 

variation in regulation while accounting for within-state correlation and heteroskedasticity. We 
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confirmed the inclusion of variables chosen with VIF measurements. This approach aligns with 

the theoretical basis and structure of the data, it avoids the restrictive assumptions of RE, and it 

produces substantively meaningful and statistically robust estimates of the impact of regulatory 

burdens and state characteristics on private school supply and growth. To measure the theoretical 

model above, we employed the following empirical models to predict the current count of private 

schools: 

Model 1. Creation of Burden Index 𝐵𝑢𝑟𝑑𝑒𝑛𝐼𝑛𝑑𝑒𝑥𝑖 = ∑ 𝑣6
𝑘=1 𝑍𝑘1 

 
Model 2. 𝑌𝑖 = 𝛼 + 𝛽𝐵𝐼𝑖 + 𝛾𝑋𝑖 + 𝜀𝑖  
Regression model of all three outcomes of interest with BI with clustered (state) SE 

 

Model 3. 𝑌𝑖 = 𝛼 + 𝛽𝐵𝐼𝑖 + 𝛽2𝑃𝑜𝑣𝑖 + 𝛽3𝐾𝑖𝑑𝑠𝑖 + 𝛽4𝐶ℎ𝑜𝑖𝑐𝑒𝑖 + 𝛽5𝑁𝐴𝐸𝑃4𝑖 + 𝛽6𝑁𝐴𝐸𝑃87 +
𝛽7𝐵𝑢𝑙𝑙𝑦8 + 𝛽8𝐴𝑔𝑒9 + 𝜍𝑇𝑦𝑝𝑒 + 𝜀𝑖  
Regression model of all three outcomes of interest with BI and state and school control variables 

 

Model 4.  

𝑌𝑖 = 𝛼 + 𝛽1𝑁𝑃 + 𝛽2𝐵𝐿 + 𝛽3𝑇𝑆𝑇 + 𝛽4𝑇𝐶 + 𝛽5𝑅𝑒𝑔 + 𝛽6𝐶𝑢𝑟𝑟 + 𝛽7𝐷𝑎𝑦 + 𝛽8𝐻𝑆 + 𝛽9𝑅𝑒𝑐
+ 𝛽10𝑃𝑜𝑣𝑖 + 𝛽11𝐾𝑖𝑑𝑠𝑖 + 𝛽12𝐶ℎ𝑜𝑖𝑐𝑒𝑖 + 𝛽13𝑁𝐴𝐸𝑃4𝑖 + 𝛽14𝑁𝐴𝐸𝑃8𝑖 + 𝛽16𝐵𝑢𝑙𝑙𝑦𝑖
+ 𝛽17𝐴𝑔𝑒𝑖 + 𝜍𝑇𝑦𝑝𝑒 + 𝜀𝑖 

Regression model of all three outcomes of interest with BI disaggregated and school and state 

control variables  

Results 

     All results given below are associations only rather than causal. States have a variety of 

heterogeneity, not least of which is the difference in policy adherence and funding allocation, 

which will necessarily yield different results. This complicates inference. However, the results 

from the models are worthy of discussion. In our least inclusive model, presented in table 2, in 

which we simply regressed the Burden Index on all three outcome variables, we found that while 

the Burden Index showed a negative relationship with both the count and the saturation of 

private schools, the results did not show statistical significance.  However, in our next table, 

table 3, looks at both the Burden Index and selected control variables. For the current count of 

private schools, the Burden Index shows a negative but not statistically significant impact, 
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suggesting that the aggregated index does not strongly predict the current count of private 

schools. However, the two regulatory policies (Blaine and nonprofit requirements) not included 

in the index did each show both negative and significant relationships with private school count. 

The Cato Freedom Index shows a statistically significant positive association with private school 

count (with approximately 9 additional schools at a statistically significant .001 level). 

Examining our selected control variables, state poverty is negatively associated with private 

school counts (-92, p<.1). Higher 4th grade NAEP scores are associated with greater numbers of 

private schools (126, p<.1), while higher 8th grade NAEP scores are associated with lower 

numbers of private schools (-392, p<.001). This may be due to difference in parental 

interpretation of academic performance in elementary and middle schools.  

     Considering our alternative outcome variables shows that a stronger Burden Index is 

associated with a decrease over time in the count of private schools (-34.02, p<.05). The result 

persisted with the saturation outcome variable (measuring numbers of private schools as a ratio 

of total schools within a state).  

     Table 4 shows the results of the disaggregated regression estimates for all 9 regulatory 

burdens alongside state demographic, school quality, and policy control variables. In all three 

outcome variables, trends emerge for how private school count is impacted. Several regulatory 

requirements have strong and statistically significant associations with the number of private 

schools. The policy of requiring schools to provide record keeping shows the largest negative 

relationship with a striking 773 fewer private schools associated with a one unit increase in this 

provision (p<.001). Surprisingly, requiring health and safety regulations and teacher certification 

are both positively associated with private school counts. This may indicate that states that 

require these student-centered regulations impact private school counts in different ways than 
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policies that are simply bureaucratic. The remaining regulatory burdens which had been 

aggregated into the index do not show either consistent or statistically significant associations 

with private school counts. However, once again the Blaine Amendment and the requirement for 

nonprofit status show a negative association with private school counts. Blaine, named for a US 

Senator, disallows state funds from being used at religious schools. This provision is present in 

37 states, although some are less and others more stringent in enforcement. 

    The Cato Freedom index retains both magnitude and statistical significance in this model. 

With each increase in the freedom index, a related increase of 12.91 private schools are 

associated, significant at the .001.  This result persisted in the model measuring change in private 

school count. Higher Cato Freedom Scores are associated with a statistically significant (.001) 

addition of 5.85 schools over time.  In this model, as in the model assessing private school count, 

record keeping was the most onerous regulatory requirement, associated with –458 private 

schools over time (p<.001). Curriculum mandates also predict decreases in private school counts 

over time (-126, p<.05). Somewhat surprisingly, requirements related to health and safety (377, 

p<.05) and testing (390, p<.001) are associated with increases in private school counts over time. 

This may indicate that requirements related to ensuring student well-being are more compatible 

with private school persistence over time.  

Limitations 

     Studies attempting to survey the school choice landscape from a supply perspective are 

complicated by an evolving definition of what constitutes a school. In today’s equation, a school 

is much more expansive than a brick-and-mortar educational provider. Schools may be on-line, 

hybrid, micro-, or unschooling entities. We made efforts to count schools with consistency across 

states, relying on both the state departments of education and the NCES Private School Survey 
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counts. However, we acknowledge that the counts we rely on are incomplete. There are many 

educational providers that are not represented in the data we have access to. We hypothesize that, 

as the regulatory burden increases, the underrepresented schools may also increase in reaction. 

Our team made every possible effort to count the available schools with fidelity; however, future 

iterations should include additional work to understand the full landscape available to students. 

Additionally, there are regulatory burdens which impact school presence which we were unable 

to quantify in our models. Most importantly, these include municipal zoning regulations. We 

sought to quantify what was available. However, the “black box” may certainly impact the 

schools within the states. In addition, there are endogenous effects within each state we may not 

be measuring. This work is exploratory and descriptive rather than causal, but we do seek to 

understand the association between the regulatory burdens within each state and the schools 

which are available, along with the timing of the emergence of these schools. 

     Across a majority of the models, Cato Freedom index was associated with private school 

count and growth. States that are freer in general seem to be more receptive to the establishment 

and persistence of private schools. The regulatory burdens aimed at ensuring the proper 

operation of private schools show mixed results. Burdens that are more focused on student well-

being (testing, health and safety), are associated with positive private school counts, while 

polices that seem more focused on ensuring compliance (recordkeeping, nonprofit status, 

aligning curriculum from private to public schools). Finally, the state level factors show impact 

on the private school count and change over time. Academic measures and the variable 

measuring bullying reports each show an impact on private school count and change over time. 

Of note, ESA policies show the strongest relationship with current count of private schools. It 

may be due to the strong regulations on ESA polies, and these results may reflect that reality.  
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Discussion and Implications 

     Regulations and compliance mandates are not always popular with producers and consumers. 

It is easy to villainize the number and heft of regulatory burdens overseeing schools, but do they 

serve a purpose? After all, no child should be in a school riddled with asbestos, and it is surely a 

social good to have expectations about record keeping. Schools serve as both a public and a 

private good. While the knowledge gained within a school benefits the individual student, the 

public also gains utility from the student’s increased knowledge. A society is dependent on its 

populace being educated to the extent it can better the community as a whole. In that way, it is to 

the benefit of society if schools succeed. If school choice diverts some of the public funds to 

parents to use at private schools, is the onus on the public to oversee the schools receiving those 

funds? The question isn’t should regulations exist; the question is does the unequal distribution 

of regulatory burdens impact different kids in different ways- and does that limit the choices of 

some more than others. As an example, from the adoption of the first school choice policy in 

Arizona in 1997 to 2022, the Cato freedom score in Arizona has gone from .092 to .444. That 

increase in freedom from governmental oversight has been accompanied by an increase in 

private school count from 202 to 456. While this is not a causal conclusion, that relationship is 

mirrored throughout the data collected. On the other hand, Illinois adopted school choice in 

1999. In 2000, the Cato Freedom score in Illinois was .02, but by 2022, this had dropped to -.05. 

Looking at the school count, in 1999, there were 1470 private schools in Illinois, but in 2022, 

that number had dropped to 1039. While some of this may be explained by the different rates of 

population growth in the two states, a look at their saturation of private schools (count of private 

schools divided by public schools) between year 1 of policy adoption and current year is 

compelling. In Arizona’s first year of school choice policy adoption, its private school saturation 
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was 11.23%, but in 2024, that number is 25.39%. Contrastingly, in Illinois’ first year of school 

choice, its saturation of private schools was 25.63, while the current figure is 19.59%. It seems 

clear that increased freedom from government regulation is correlated with increased numbers of 

private schools.  

     There seems to be a delicate balance between necessary compliance oversight and overreach. 

What is the tipping point? With the expansion of school choice policies and the likely growing 

demand, schools must be allowed to emerge in order to meet that need. But while state and local 

governments should work to ensure quality and safety, the marketplace relies on innovation. One 

central problem seems to be that there is neither clarity nor agreement in how many schools 

actually exist within each state. States do an insufficient job counting private schools. With an 

evolving understanding of what a “school" is, it is more difficult today than in years past to 

define with fidelity who the education providers are within each state. This impacts potential 

students who must rely on insufficient data and community connections to understand the 

choices available. This could impact students who are less well-connected and less able to 

navigate systemic communication barriers than their peers. 

     We do not know the exact number of schools in a given state, but those numbers would surely 

be higher without regulatory burdens, which impact innovation. Schools which are small and less 

well-funded are likely less equipped to navigate the regulatory requirements facing schools. 

Future research should investigate the emergence and presence of schools in areas that do not 

have choice competition available. As Milton Friedman (1962) noted, “The injection of 

competition would do much to promote a healthy variety of schools. It would do much, also, to 

introduce flexibility into school systems.” Flexibility is key in the system of school choice. But 

the question remains: does each parent have the freedom to choose for each child each year as 
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the best provider? Or does choice remain in the hands of only a few?  

     These results led us to reconsider our theoretical framework. While the market relies on 

innovation to meet the changing needs of consumers, the public insists on accountability 

measures to ensure quality. These measures of accountability, in the case of school choice, can 

both provide students with greater quality, but they can also limit access by driving down supply. 

In this way, the accountability provided by regulatory burdens can create scarcity of supply, 

leading to exclusion of some private school providers from the market. The end result: the 

danger of inequity. Schools less able to navigate the regulatory burdens facing them may fail to 

emerge or persist in the market. This could disallow students from having equitable access to 

quality schools of choice.  

Conclusions 

     The most troubling aspect of the effect of regulatory burdens on the supply of schools is that 

it affects different students to different degrees. In some states, there are simply fewer schools 

available to students. Even within the same states, some areas have more access to higher quality 

school than do their neighbors across the state. This paucity of choice deflates the promise of 

school choice. However, they may serve an important purpose of providing quality and safety 

control measures through accountability and oversight.  

     Some level of oversight is necessary, but recognizing tradeoffs, policy makers should ensure 

that the weight of governmental strictures does not unduly limit students within each state from 

accessing the education provider most appealing. The purpose of regulatory burdens is to ensure 

that the consumer is protected. Some level of protection is necessary, but the friction that 

accompanies compliance measures can slow innovation and supply options, ultimately harming 

consumers. This is true of regulation generally, and in the specific case of school choice.it could 
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potentially undermine equity. Thus, policy makers should consider which regulatory and 

compliance requirements are most necessary for the safety of students, and which can be 

discarded at little risk. It is also worth noting that policymakers should aim to understand the 

differential needs of students that the current K-12 education is adapting to embrace. Virtual 

schools which students can access should have different barriers than brick and mortar schools. 

Microschools are flexible and can operate out of a church or retail space, but some of the rules 

that are intended for private schools are copied and pasted for microschool. This will not only 

impact consumers, but competition will be stifled, and new schools could struggle with 

financials which will impact the consumer ultimately. Schools are evolving, and they are not 

uniform in how they operate or how they provide education.  

     With the decision of the Supreme Court in 1925 that compelling American students to attend 

public schools was an unconstitutional burden, private schools have enjoyed operational rights as 

free enterprise (Hammons, et al., 2007). However, Society of Sisters (1925) found that parents 

were not bound by a public-school monopoly; the state does have the authority to take measures 

to ensure educational parity and quality. Policymakers should look for ways to provide flexibility 

in their desire to ensure quality and accountability. The danger to over-regulation is to strangle 

innovation of providers and access of parents. Doing so would remove choice from students 

looking for options. A first step in this process is bringing transparency, including regarding the 

impacts of regulation on school choice supply, as explored here.   
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Table 1: Regulatory burdens as defined by NCES 

School Focus 

Area 
Green Yellow and Red 

Regulation, 

Accreditation, 

Approval and 

Licensure 

Requires:  

• name and address to be 

provided to state  

Requires private schools to:  

• be accredited by an independent body  

• be accredited or licensed by the state 

Health and 

Safety 

Requires: 

• school maintain sanitary 

conditions  

• students receive common 

vaccinations (with religious 

exemptions)  

• school teachers to be 

mandatory reporters of abuse  

• buildings be free of asbestos 

or have appropriate mitigation 

in place  

Requires private schools to: 

• conduct fingerprint-based background checks  

• meet local building codes, zoning requirements, and fire safety 

standards  

• be air conditioned (if public schools must be)  

• conduct specific safety drills  

• be open to fire inspections, health and safety inspections  

• submit plans for coping specific illnesses or have specific medical 

gear on site (e.g., EPIpen administration, seizure plans, AEDs, or 

nebulizers)  

• have specific policies for certain topics (e.g., bullying or dating 

violence)  

Record 

Keeping and 

Reporting 

Requires having available  

• business name and address 

• names of students and teachers 

• name and location of record 

custodian  

• names and addresses of 

directors and principal officers 

• enrollment by grade 

• number of teachers 

• student transcripts  

Requires private schools to: 

• schools to report (non-testing) data to a district superintendent or the 

state department of education or to make other annual submissions 

of records 

• schools must submit test scores or other academic results to state 

authorities  

Nonprofit 

status 

No requirements  Requires private schools to: 

• be nonprofit to participate in equitable services (provided by public 

schools to eligible private school students) 

• be nonprofit 

School day 

and Year 

No requirements  Recommends or requires private schools to have: 

• specific number of days of attendance 

• specific number of hours of instruction per day 

• specific number of hours in a year  

• same days as public schools  

Curriculum 

No requirements  Requires private schools to: 

• provide a sequential program of instruction 

• provide specific core courses (e.g., English, history, math, civics, 

etc.);  

• school curriculum to be substantially similar to public school 

curriculum (or language to that effect)  

Teacher 

Certification 

No requirements (background 

checks not counted as 

requirements)  

Requires private school teachers to: 

• have educational attainment, or demonstrated competency in field 

that fall short of a certification requirement  

• certification requirement is equivalent to that imposed on public 

https://epaa.asu.edu/index.php/epaa/article/view/8634/3541
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school teachers  

• requirements are above and beyond those imposed on public school 

teachers  

 

Table 2 

Regulatory burdens as 

an index 

Current Count Change in Count Saturation 

Current 

    

Burden Index -91.06 -14.39 -0.0141 

    

Constant 684.4*** 33.34 0.244*** 

    

Observations 65 65 65 

R-squared 0.033 0.013 0.018 

 

 

 

Table 3 
Regulatory burdens as an index 

with control variables 

Current count Change in Count Saturation 
 

        
NCES Year 1 1.329***     
       
Cato 9.076*** 2.276 -0.000377 
     

Burden Index -43.64 -34.02** -0.0248** 

     

Blaine Amendment -167.6** -136.6 0.0533 
     

Nonprofit -201.3** -146.9* 0.0317 
     

State Poverty (std) -92.06* -22.62 -0.0502** 

     

School Age Percent (std) -19.44 -18.45 -0.0672*** 

     

Funding percent/public (std) 25.32 29.59* 0.0325 
     

Tax Credit 1.660 3.411 -0.00798 
     

ESA 2.242 -50.17 -0.0762** 
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NAEP 4 126.9* -27.10 0.0114 
     

NAEP 8 -391.5*** -29.89 -0.0148 
     

Bullying 97.74** -24.99 -0.000853 
     

Age of Program -0.101 1.100 -0.000850 
     

Constant -1,124*** -150.9 0.282** 
     

Observations 61 61 61 
R-squared 0.943 0.283 0.355 

  
  
 

 

   

Table 4 
Regulatory burdens 

disaggregated with control 

variables 

Current count Change in Count Saturation 

        
NCES Year 1 1.377***     
       
Cato 12.91*** 5.585*** -0.000107 
     

Regulation and Accreditation -5.223 -91.60 -0.234** 

     

School day -128.8 20.76 0.144 
     

Curriculum -37.37 -126.3** -0.0117 
     

Record keeping -772.9*** -458.1*** 0.0318 
     

Testing 150.5 389.8*** -0.205** 

     

Teacher Certification 188.3** 50.04 -0.0155 
     

Health and Safety 410.1* 376.9** 0.130 
     

Blaine  -118.2* -45.03 -0.0171 
     

Nonprofit -124.0 15.48 0.00151 
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State Poverty (std) -60.92 -32.06 -0.00149 
     

School Age Percent (std) 44.15 17.93 -0.0201 
     

Funding percent/public (std) 32.13 12.24 0.0279 
     

Tax Credit 42.23 32.89 0.00802 
     

ESA 69.64 12.13 -0.0582* 

     

NAEP 4 68.11 54.81 0.0961** 

     

NAEP 8 -327.3*** -150.9** 0.00538 
     

Bullying  83.53*** 30.06 0.00945 
     

Age of program 1.989 1.524 -0.000636 
     

Constant -1,645*** -690.8*** 0.223 
     

        
Observations 61 61 61 
R-squared 0.961 0.523 0.511 

 

 

 

 

Table 5 PCA Burden Index 

Scoring coefficients  

    sum of squares(column-loading) = 1 

    -------------------------------------------------------------------------- 

        Variable |                  Comp1     Comp2     Comp3     Comp4     Comp5     Comp6  

    -------------+------------------------------------------------------------ 

    Blaine Amendment   |  -0.1968    0.4210    0.4514   -0.2266    0.2164    0.4289  
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    Regulation, Accreditation, etc |   0.4839   -0.1130   -0.0373   -0.4522   -0.1412   -0.0695  

    Nonprofit requirement   |  -0.0471   -0.3731    0.2205    0.6117    0.1588    0.1427  

     School day     |   0.2607    0.2317    0.3399   -0.0176    0.6621   -0.5146  

     Curriculum     |   0.4035   -0.2375    0.4424    0.3166   -0.1805   -0.0359  

     Recordkeeping    |   0.3018    0.4875   -0.1158    0.3221    0.0271    0.5047  

     Testing     |   0.1932    0.2850   -0.5846    0.3382    0.1717   -0.2232  

     Teacher Certification   |   0.1375    0.4552    0.2743    0.1449   -0.6286   -0.3109  

     Health and Safety    |   0.5889   -0.1859   -0.0673   -0.1743    0.1083    0.3515  

    -------------------------------------------------------------------------- 
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Table 6 States with Red (high levels) of regulatory burden 

Regulation, 

Accreditation, 

Approval, Licensure 

 

Requires state accreditation, requires state 

licensure  

CO, DC, ME, MD, MA, 

MI, NE, NV, NH, ND, 

OK, RI, VT, WA, WY 

Nonprofit 

Requirements Requires private schools to be nonprofit  IL, LA, MO 

School Day 

 

Requires specific number of days of 

attendance Requires specific number of 

hours of instruction per day Requires a 

specific number of hours in a year 

Requires same days as public schools  

AL,AK, AZ, CO, FL, 

GA, HA, ID, IL, IN, IA, 

KS, KY, LA, ME, MD, 

MS, MT,  ND, NE,  NV,  

NH, NM NY,  OH,  OK,  

OR,  PA, RI, SC,  SD, 

TN,  TX,  VT,  VA WA 

WV, WI.  WY  
 

Curriculum 

Requires private school curriculum to be 

substantially similar to public school 

curricula (or language to that effect) 

 

 Requires specific courses outside of 

standard instructional core classes 

(English, math, history, science, civics, 

etc.) 

  

AL, CA, CT, LA,  ME,  

MD,  MA, NV, NJ, NY, 

ND, PA, RI, SD 
  
 

Record Keeping 

Schools must submit test scores or other 

academic results to state authorities  

AK, IN, NE, NV, NY, 

ND, OR, WY 

Teacher Certification 

The certification requirement is equivalent 

to that imposed on public school teachers 

The state’s requirements are above and 

beyond those imposed on public school 

teachers  

AK, DC, IN, NY, OH, 

OR, VT 
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Testing 

Private school students are required to 

take the same tests (or tests aligned to 

state standards) as public school students 

Private school student test results must be 

reported to the state Regulations call for 

the state to intervene in a private school, 

depending on its test scores  

AL, AK, ID, IN, IA, 

ME, MN, MS, MT, NE, 

ND, PA, WA, WY 

Health and safety 

Requires private schools to submit plans 

for coping specific illnesses or requires 

them to have specific medical gear on site 

(e.g., Epipen administration, seizure plans, 

AEDs, or nebulizers) Requires specific 

school policies for certain topics (e.g., 

bullying or dating violence)  

CA, MD, NV, NJ, RI, 

VT 
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Table 7 Cato Freedom Index 2021 ranking by state 

Kansas 1 
 
Alaska 26 

Iowa 2 
 
Oklahoma 27 

Nebraska 3 
 
Colorado 28 

South Dakota 4 
 
West Virginia 29 

Idaho 5 
 
Missouri 30 

Wyoming 6 
 
Ohio 31 

Utah 7 
 
Delaware 32 

Indiana 8 
 
Louisiana 33 

Wisconsin 9 
 
Minnesota 34 

North Dakota 10 
 
Montana 35 

Michigan 11 
 
New Mexico 36 

Georgia 12 
 
Pennsylvania 37 

Kentucky 13 
 
Illinois 38 

Arkansas 14 
 
Massachusetts 39 

South Carolina 15 
 
Connecticut 40 

Mississippi 16 
 
Washington 41 

Virginia 17 
 
Rhode Island 42 

New Hampshire 18 
 
Vermont 43 

Tennessee 19 
 
Hawaii 44 

Texas 20 
 
Maine 45 

Arizona 21 
 
Oregon 46 

Florida 22 
 
Maryland 47 

Alabama 23 
 
New York 48 

North Carolina 24 
 
California 49 
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Nevada 25 
 
New Jersey 50 
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